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Age discrimination embedded in society according to DWP 
Age-related discrimination and stereotypes are firmly embedded in British society and their scope is wide ranging according to research carried out by the Department for Work and Pensions.
Attitudes to Age in Britain 2010-11 sets out the findings of research carried out by the Department for Work and Pensions, based on an opinion survey involving 2,000 nationally representative respondents. The research shows that Britain’s ageing population poses a significant challenge for strategies to deal with the social and economic changes ahead. The findings show that, overall, age-related discrimination and stereotypes are firmly embedded in British society and their scope is wide ranging. Among the key findings are: (i) the perception that youth ends at 41 and old age starts at 59; (ii) 80% of respondents reported that age discrimination is “fairly or very serious”; (iii) 34% of respondents reported that they had been shown some prejudice in the last year because of their age; and (iv) perceptions towards those aged over 70 are more positive than towards those in their 20s, i.e. older people are friendlier, more moral and more competent than people in their 20s. 
Later this year the Employment Team will be running a free breakfast seminar on the challenges of managing an age diverse workforce. Look out for further details. 
Illegal working: defaulter’s details to be published 
From 10 February 2012 the UK Border Agency will publish quarterly reports detailing the penalties given to those who employ illegal workers. 
The UK Border Agency points out that Illegal working undercuts businesses that operate within the law, undermines British workers, and exploits migrant workers. The Agency confirms that all employers have a duty to check that all new employees are entitled to work in the UK and employers who employ illegal workers face robust action, including facing a civil penalty of up to £10,000 for each illegal worker. To heighten awareness, the Agency has now decided to publish quarterly reports providing a reference tool for the public, corporate partners and other stakeholders. The reports will show: (i) the number of civil penalties issued; (ii) the number of illegal workers found; (iii) the value of the penalties broken down geographically; and (iv) the names of employers who have not paid for a penalty 28 days after they have exhausted their objection and/or appeal rights. 
Nearly £1m compensation awarded for race discrimination 
In Browne v Central Manchester University Hospitals NHS Trust an employment tribunal has awarded an ex-divisional director nearly £1m in compensation for race discrimination following his dismissal. 
A tribunal found that Mr Browne, who is black and who was a divisional director at the NHS Trust, had been subjected to racial discrimination and had been unfairly dismissed. Although there were genuine concerns about Mr Browne’s performance, the Trust had acted in clear breach of its capability procedures by: (i) notifying Mr Browne that his position was in jeopardy before formal procedures had been invoked; (ii) failing to investigate his grievance alleging race discrimination in the way he was being treated; (iii) suspending him from work without following the proper procedures; and (iv) giving "contradictory and unsatisfactory evidence" as to the reason for dismissal. 
The Trust treated Mr Browne less favourably than other divisional directors with whom they had problems and failed to provide a satisfactory explanation as to why this was the case. Furthermore, the Trust had failed to address the “extremely worrying statistics" presented by Mr Browne showing a pattern, year-on-year, of black employees being more likely to be subject to dismissal than white employees. 
The award for race discrimination included: £20,000 for injury to feelings, £5,000 for aggravated damages, £13,000 for personal injury, £172,000 for loss of earnings, £100,000 for future loss of earnings and nearly £245,000 for loss of pension rights. Added to this was an £8,500 basic award for the unfair dismissal. The taxable elements were then grossed up to allow for the tax to be paid, giving a final figure of £933,115. 
Ageist comments established prima facie discrimination case 
In James v Gina Shoes Ltd and others, the EAT held that ageist remarks made by a managing director to an employee during a performance management process and subsequently during a grievance meeting, clearly established a prima facie case of age discrimination. 
In an alleged discrimination case it is for the claimant, under the burden of proof provisions, to show on the balance of probabilities, facts from which a tribunal could conclude, in the absence of an adequate explanation, that the employer has committed an act of discrimination. 
In this case the managing director (MD) was unhappy with Mr James’ performance. During the performance management process the MD asked Mr James whether it was his age that caused him not to be able to work to their expectations. He also said that if Mr James was younger, it might be possible to train him. Having been upset by the remarks, Mr James resigned and during a subsequent grievance meeting, the MD used words to the effect that, “You can’t teach an old dog new tricks.” 
A tribunal decided there was not sufficient evidence to make out a prima facie case of age discrimination as it was highly likely that the MD’s comments were “fleeting thoughts” which did not influence Mr James’ treatment and there was nothing else to suggest discrimination. 
The EAT upheld Mr James’ appeal. The MD’s remarks plainly raised a prima facie case of discrimination and it was immaterial that there was “nothing else” that demonstrated age was a factor in his employment or its termination. 
Refusal of 'older' applications for redundancy justified 
In HM Land Registry v Benson and others the EAT held that while a cost criterion used to refuse applications for voluntary redundancy indirectly discriminated against those aged 50 to 54, there was no other practicable alternative for HMLR other than to keep within a £12m budget; therefore the selection criterion was a proportionate means of achieving a legitimate aim. 
HM Land Registry (HMLR) needed to reduce staffing levels and part of the programme involved merging three offices with an allocated budget of £12m. HMLR offered employees a voluntary redundancy/early retirement scheme, with enhanced benefits. It had more applicants than could be accommodated within the budget, as to accept all the applications would require an additional £19.7m, so a selection exercise was undertaken, accepting applications from those who would cost the least, subject to ensuring that a balance of experience was retained. 
A tribunal agreed with the claimants that the cost criterion did indirectly discriminate against people in the 50 to 54 age group, because the cost of accepting their applications was higher than applicants in other age groups. But when assessing justification, although HMLR’s aims were legitimate, i.e. reducing headcount, keeping within a £12m budget and retaining the right balance of experience, the means chosen was not proportionate. In the tribunal’s view HMLR could have afforded the extra £19.7m to accept all the applications because this represented just a small part of its funds and it had spent far more on a transformation-restructuring programme. 
The EAT upheld HMLR’s appeal. The tribunal had found that the £12m budget was a ‘real need’ constituting part of a ‘legitimate aim’. Therefore, it was irrelevant that HMLR could have afforded to allocate a larger amount. The tribunal’s task was to assess the proportionality of the means chosen to achieve the aim. As there was no other practicable alternative for HMLR other than to keep within the £12m budget, then having balanced that legitimate aim against the discriminatory act, the tribunal was obliged to hold that the selection criterion chosen was a proportionate means of achieving that aim.
